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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Civil Action No. 13-CV-1300-MSK-MJW
COLORADO OUTFITTERS ASSOCIATION;
COLORADO FARM BUREAU;
NATIONAL SHOOTING SPORTS FOUNDATION;
MAGPUL INDUSTRIES;
COLORADO YOUTH OUTDOORS;
USA LIBERTY ARMS;
OUTDOOR BUDDIES, INC.;
WOMEN FOR CONCEALED CARRY;
COLORADO STATE SHOOTING ASSOCIATION;
HAMILTON FAMILY ENTERPRISES, INC., d/b/a FAMILY SHOOTING CENTER
AT CHERRY CREEK STATE PARK;
DAVID STRUMILLO;
DAVID BAYNE;
DYLAN HARRELL;
ROCKY MOUNTAIN SHOOTERS SUPPLY;
2ND AMENDMENT GUNSMITH & SHOOTER SUPPLY, LLC;
BURRUD ARMS INC. D/B/A JENSEN ARMS;
GREEN MOUNTAIN GUNS;
JERRY’S OUTDOOR SPORTS;
SPECIALTY SPORTS & SUPPLY;
GOODS FOR THE WOODS;
JOHN B. COOKE;
KEN PUTNAM;
JAMES FAULL;
LARRY KUNTZ;
FRED JOBE;
DONALD KRUEGER;
STAN HILKEY;
DAVE STONG;
PETER GONZALEZ;
SUE KURTZ;
DOUGLAS N. DARR;
Plaintiffs,
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vs.
JOHN W. HICKENLOOPER, Governor of the State of Colorado,
Defendant.

FOURTH AMENDED COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
Peaceable citizens join together to bring this action in defense of public
safety, the Second and Fourteenth Amendments of the Constitution of the United
States, and the Americans with Disabilities Act. Plaintiffs are retired and retiring
law enforcement officers, disabled individuals, civil rights and disability rights
organizations, licensed firearms dealers, associations of law-abiding gun owners,
hunting outfitters, and the firearms industry, and a manufacturer of firearm
accessories.
I.
1.

OVERVIEW

On March 20, 2013, Colorado Governor John Hickenlooper signed two

measures that severely restrict citizens’ rights to own, use, manufacture, sell, or
transfer firearms and firearms accessories.
HB 1224
2.

House Bill 13-1224 (“HB 1224”) bans outright all ammunition

magazines sold or acquired after July 1, 2013, that hold more than 15 rounds of
ammunition. HB 1224 also bans most other magazines of any size because it
prohibits smaller magazines that are “designed to be readily converted” to hold
more than 15 rounds of ammunition.
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3.

The magazines for most handguns and for many rifles are detachable

box magazines. The very large majority of magazines contain a removable floor
plate. The removable floor plate allows the user to clear ammunition jams, clean the
inside of the magazine, and perform maintenance on the internal mechanics of the
magazine.
4.

The fact that a magazine floor plate can be removed inherently creates

the possibility that the magazine can be extended through commercially available
extension products or readily fabricated extensions. As a result, nearly every magazine
can be readily converted to exceed the capacity limit set by HB 1224.

5.

Some rifles have fixed box magazines, which are permanently attached

to the rifle. Many of these also have removable floor plates.
6.

Instead of a box magazine, some rifles have fixed tube magazines,

which lie underneath the rifle barrel. Many tube magazines have removable end
caps for cleaning to which extenders can be added. A ban on certain types of fixed
magazines is necessarily a ban on the rifles to which they are fixed.
7.

The Appendix to this Complaint contains diagrams showing the parts

of a detachable box magazine and a fixed tube magazine.
8.

Magazine capacity can be increased in many other ways, such as

snipping the spring inside the magazine so that there is more space to accommodate
additional rounds, using a coupler so that a second box magazine is attached
(upside down) to the bottom of another, or simply using duct tape instead of a
coupler.
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9.

The chief sponsor of HB 1224 and Governor Hickenlooper have both

publicly confirmed that HB 1224 bans all magazines with removable floor plates.
10.

By outlawing most box and tube magazines, HB 1224 outlaws an

essential component of many common firearms. Eighty-two percent of handguns
and at least one-third of rifles currently manufactured in the United States are
semi-automatic, which means that most of them store their ammunition in
detachable box magazines. Rifles which use box or tube magazines are not limited
to semi-automatics, but also include pump action, bolt action, and lever action rifles.
(HB 1224 exempts lever action guns which use tube magazines, but not lever action
guns which use box magazines; the bill also exempts rimfire rifles which use tube
magazines, but does not exempt such rifles that use box magazines.)
11.

Thus, the magazine ban amounts to a ban on having a functional,

operating unit for most handguns and a very large fraction of rifles – a patent
violation of the Second and Fourteenth Amendments under District of Columbia v.
Heller, 554 U.S. 570 (2008) and McDonald v. Chicago, 130 S. Ct. 3020 (2010).
12.

As detailed infra, HB 1224 allows the possession of grandfathered

magazines only if two separate requirements are satisfied: First, they must be
owned on July 1, 2013. Second, the owner must maintain “continuous possession” of
the magazine.
13.

The requirement for “continuous possession” makes it impossible for

firearms to be used or shared in ordinary and innocent ways, such as a gun owner
loaning his or her firearm with the magazine to a spouse, family member, or friend;
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entrusting it to a gunsmith for repair; a military reservist leaving firearms and
their associated magazines with a spouse when he or she is called into service away
from home; or even temporarily handing a firearm with its magazine to a firearms
safety instructor so that the owner can be shown by the instructor how to better
grip, aim, or otherwise use the firearm.
14.

The

requirement

of

“continuous

possession”

prohibits

the

grandfathered owner from ever allowing anyone to hold or use his firearm if the
firearm is in a functional state (with a magazine inserted) – an extreme
infringement of Second Amendment rights.
15.

In Heller, the Supreme Court adopted a rule enforcing the Second

Amendment that prohibited the banning of arms “typically possessed by lawabiding citizens for lawful purposes.” The ban against all magazines holding more
than 15 rounds violates this rule. Rifles with magazines larger than 15 rounds are
so commonplace that many models are supplied in a standard 30-round
configuration. Indeed, one such rifle is the AR-15 and its many variants, which has
for years been one of the best-selling types of firearms in the United States and of
which there are at least four million in the United States today. The number of
other models of Modern Sporting Rifles is likewise in the millions, which are also
often sold with magazines holding more than 15 rounds.
16.

Similarly, many popular handguns are sold with magazines with 16 to

20-round capacities. Many gun owners own several magazines for each firearm. The
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number of magazines in the United States which are of the size directly outlawed by
HB 1224 is in the tens of millions.
17.

Disabled citizens, whose disabilities often make it difficult to change

magazines quickly, are acutely harmed by HB 1224. This is a particularly grave
violation of their Second Amendment rights, especially their right to self-defense in
the home.
18.

HB 1224 also violates Title II of the Americans with Disabilities Act

(“ADA”). Even assuming that HB 1224 is constitutional, all persons with relevant
disabilities are entitled to an accommodation under the ADA so that they may
possess and acquire the magazine in the sizes they need.
19.

The effect of HB 1224’s various provisions is the widespread ban on

functional firearms. The prohibition of so many box and tube magazines of any size,
and the prohibition of magazines greater than 15 rounds, directly and gravely harm
the ability of law-abiding citizens to use firearms for lawful purposes, especially
self-defense.
HB 1229
20.

House Bill 13-1229 (“HB 1229”) requires “universal” background

checks before any sale or transfer of a firearm can occur, with some exceptions.
HB 1229, even considering the exceptions, prohibits a wide range of common
temporary, or permanent transfers or loans of firearms between law-abiding
citizens in violation of the Second Amendment.
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21.

As a practical matter, it will be impossible for citizens to comply with

HB 1229. The bill requires that when one individual sells or loans a firearm to
another, that “transfer” must be conducted through a Federal Firearms Licensee
(“FFL,” a licensed gun dealer). The FFL is required to process the transfer as if he
or she is selling a firearm out of his or her own inventory. HB 1229 allows the FFL
to charge a fee of no more than $10 for conducting the transfer.
22.

Many FFLs in Colorado, including FFL Plaintiffs, are unwilling to

conduct the transfer under such conditions. Accordingly, it will be extremely
difficult, if not impossible, for many Coloradans to find a FFL to conduct the
transfers, even if the buyer and seller are both willing and able to drive long
distances to do so.
23.

To conduct the transfer pursuant to HB 1229, the FFL must complete

the same paperwork as if he or she were selling from his or her own inventory. This
means that for each firearm transferred, a three-page federal form (ATF Form
4473) must be filled out. Some parts of the form are filled out by the customer, and
some by the FFL. FFLs are liable for errors on a Form 4473 and subject to license
revocation and even federal felony charges.
24.

FFLs must monitor the transferor and transferee for as long as it takes

to complete the transaction. The “instant check” which is conducted by the Colorado
Bureau of Investigation often takes hours, and sometimes days, to complete.
25.

Currently, when FFLs are asked to conduct a background check for a

firearm, not involving a profitable sale from the FFL’s actual inventory, the fee
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charged may be $50. A fee cap of $10 will likely result in very few, if any, FFLs
being willing to perform the services which are necessary for transfers under HB
1229, making compliance with HB 1229 next to impossible in many private transfer
situations.
26.

Moreover, setting aside the myriad problems with compliance with HB

1229, the scope of HB 1229’s regulation, which impacts a vast array of innocent and
lawful temporary transfers among friends and members of various hunting and
shooting organizations, unconstitutionally infringes the Second Amendment rights
of tens of thousands of Coloradans.
The Supreme Court’s Landmark Decisions: Heller and McDonald
27.

There are certain indisputable legal principles announced by the

United States Supreme Court against which HB 1224 and HB 1229 must be judged.
28.

Under Heller,

the

Second Amendment

to

the

United States

Constitution guarantees the right of individual citizens to keep and bear commonlyused firearms for all lawful purposes.
29.

The individual right to employ commonly-used firearms for self-

defense is “the central component” of the Second Amendment guarantee.
30.

An individual’s Second Amendment rights, including the right to self-

defense, are fundamental rights.
31.

Under McDonald, the rights protected by the Second Amendment

apply equally to the states, including Colorado, through the Fourteenth Amendment
to the United States Constitution.
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32.

HB 1224 and HB 1229 violate these principles.
II.

33.

JURISDICTION AND VENUE

This Court has jurisdiction over this matter pursuant to 28 U.S.C.

§ 1331 because the claims arise under the Constitution and statutes of the United
States.
34.

This Court has jurisdiction to grant the declaratory relief sought

pursuant to 18 U.S.C. § 2201, and additional relief pursuant to 18 U.S.C. § 2202.
35.

This Court also has jurisdiction under 28 U.S.C. § 1343(a)(3) and 42

U.S.C. § 1983 because this action involves a deprivation of federal constitutional
rights by those acting under color of state law.
36.

Venue is proper in this district pursuant to 28 U.S.C. § 1391.
III.

A.

PARTIES

Plaintiffs
1. Eleven law enforcement officers who will soon be retiring
37.

The eleven Plaintiffs are individual citizens who are career law

enforcement officers, and who will be retiring imminently. The aforesaid Plaintiffs
are suing in their individual capacities as American citizens with individual rights
under the Second and Fourteenth Amendments. They believe that all law-abiding
citizens are entitled to the full enjoyment of such rights, regardless of whether the
citizens are employed in law enforcement, and regardless of whether the citizens
are employed or retired.
38.

John B. Cooke, of Weld County, has served nearly 35 years in law

enforcement. He has five years of experience with the Breckenridge Police
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Department, and has served 29 years and 8 months with the Weld County Sheriff’s
Office, including 11 as Sheriff. Because of term limits, he will complete his law
enforcement career in January 2015. He personally owns firearms, magazines
which accept fewer than 15 rounds of ammunition, and magazines which accept
more than 15 rounds of ammunition. He wishes to be able to possess, purchase,
own, loan, and sell 15-round, 16-round and larger magazines, now and after
retirement. He also wishes to be able to manufacture such magazines by adding
extenders to smaller magazines. At present, he would like to loan his 30-round
magazines to his son for long periods of time, but he may not do so because of HB
1224 and the Attorney General’s “Technical Guidance.”
39.

Ken Putnam, of Cheyenne County, has 18 years of law enforcement

experience, and will retire from his service as Sheriff in January 2015. He
personally owns firearms, magazines which accept fewer than 15 rounds of
ammunition, magazines which accept 15 rounds of ammunition, and magazines
which accept more than 15 rounds of ammunition. He wishes to be able to possess,
purchase, own, loan (short-term and long-term), donate, and sell 15-round, 16-round
and larger magazines, now and after retirement. He also wishes to be able to
manufacture such magazines by adding extenders to smaller magazines.
40.

James Faull, of Prowers County, has 37 years of law enforcement

experience—14 as Sheriff, and 23 years with a police department (15 of those in
command positions). He plans on retiring at the end of his term in January 2015.
He personally owns firearms, magazines which accept fewer than 15 rounds of
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ammunition, magazines which hold 15 rounds, and a magazine which holds more
than 15 rounds. He wishes to be able to possess, purchase, own, loan (short-term
and long-term), donate and sell 15-round, 16-round and larger magazines, now and
after retirement. He also wishes to be able to manufacture such magazines by
adding extenders to smaller magazines.
41.

Larry Kuntz, of Washington County, will retire in January 2015 at the

completion of his third term. He has 36 years of law enforcement experience,
including as a city police officer and a Sheriff’s deputy. Part of the reason for his
retirement is regulatory changes that he feels put citizens in jeopardy, and that
endanger law enforcement officers.

These changes include HB 1224’s de facto

prevention of law enforcement officers and citizens, including himself, from
acquiring standard capacity magazines holding 16 or more rounds. He personally
owns firearms, magazines which accept fewer than 15 rounds of ammunition,
magazines which nominally accept 15 rounds of ammunition (some of which
actually accept 16), and magazines which accept more than 16 rounds or more of
ammunition (including 30-round magazines). He wishes to be able to possess,
purchase, own, loan, donate and sell 15 round, 16-round and larger magazines, now
and after retirement. Upon retirement, he would like to lend his magazines in all
sizes to his two sons as well as to his brother-in law who will be ranching with him.
Mr. Kuntz also wishes to be able to manufacture magazines of more than 15 rounds
by adding extenders to smaller magazines.
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42.

Fred Jobe, of Custer County, has 39 years of law enforcement

experience, including 28 as Sheriff. He plans to retire at the end of his current term,
in January 2015. He personally owns firearms, magazines which accept fewer than
15 rounds of ammunition, and magazines which accept more than 15 rounds of
ammunition (including 30 round magazines). He wishes to be able to possess,
purchase, own, loan, donate and sell 15-round, 16-round and larger magazines, now
and after retirement. He also wishes to be able to manufacture such magazines by
adding extenders to smaller magazines. He would like to loan to his son for long
periods of time some of his magazines which hold more than 15 rounds, but he may
not do so because of HB 1224 and the Attorney General’s “Technical Guidance.”
43.

Donald Krueger, of Clear Creek County, has 25 years of full-time law

enforcement experience, plus 14 years as a reserve officer. He has been Sheriff for
19 years and will retire at the end of his term in January 2015. He personally owns
firearms, magazines which accept fewer than 15 rounds of ammunition, magazines
which accept 15 rounds of ammunition, and magazines which accept more than 15
rounds of ammunition. He wishes to be able to possess, purchase, own, loan, donate
and sell 15-round, 16-round and larger magazines, now and after retirement. He
also wishes to be able to manufacture such magazines by adding extenders to
smaller magazines. He would like to loan his 17-round magazines to his son-in-law
for long periods of time after he retires in January 2015, but may not do so because
of HB 1224 and the Attorney General’s “Technical Guidance.”
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44.

Stan Hilkey, of Mesa County, has 27 years of law enforcement

experience. He is term-limited, and his final term ends in January 2015. He
personally owns firearms, magazines which accept fewer than 15 rounds of
ammunition, and magazines which accept more than 15 rounds of ammunition
(including 30-round magazines). He wishes to be able to possess, purchase, own,
loan (short-term and long-term), donate and sell 15-round, 16-round and larger
magazines, now and after retirement.
45.

Dave Stong, of Alamosa County, has 40 years of law enforcement

experience, 20 of them as Sheriff. He will retire in January 2015. He personally
owns firearms, magazines which accept fewer than 15 rounds of ammunition, and
magazines which accept more than 15 rounds of ammunition (including 30-round
magazines). He wishes to be able to possess, purchase, own, loan (short-term and
long-term), donate and sell 15-round, 16-round and larger magazines, now and after
retirement. He also wishes to be able to manufacture such magazines by adding
extenders to smaller magazines. At present, he would make long term loans of his
magazines but is prevented from doing so by HB 1224 and the Attorney General’s
“Technical Guidance.”
46.

Peter Gonzalez, of Archuleta County, has 42 years of law

enforcement experience, including six years as Chief of Police in Ignacio, Colorado.
He will retire in January 2015, after completing eight years of service as Sheriff. He
personally owns firearms, magazines which accept fewer than 15 rounds of
ammunition, and magazines which accept more than 15 rounds. He wishes to be
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able to possess, purchase, own, loan (short-term and long-term), donate and sell 15round, 16-round and larger magazines, now and after retirement. He also wishes to
be able to manufacture such magazines by adding extenders to smaller magazines.
47.

Sue Kurtz, of San Juan County, has 31 years of law enforcement

experience, as Sheriff, Undersheriff, Deputy Sheriff, and District Attorney
Investigator. She will retire at the end of her current term in January 2015. She
personally own firearms, magazines which accept fewer than 15 rounds of
ammunition, magazines which accept 15 rounds of ammunition, and magazines
which accept more than 15 rounds of ammunition. She wishes to be able to possess,
purchase, own, donate and sell 15-round, 16-round and larger magazines, now and
after retirement. He also wishes to be able to manufacture such magazines by
adding extenders to smaller magazines.
48.

Douglas N. Darr, of Adams County, took office in January 2003, and

will retire from his service as Sheriff in January 2015. He personally own firearms,
magazines which accept fewer than 15 rounds of ammunition, magazines which
accept 15 rounds of ammunition, and magazines which accept more than 15 rounds
of ammunition. He wishes to be able to possess, purchase, own, loan (short-term
and long-term), donate and sell 16-round and larger magazines, now and after
retirement. He also wishes to be able to manufacture such magazines by adding
extenders to smaller magazines.
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2.
49.

Colorado Farm Bureau
Colorado Farm Bureau is a Colorado nonprofit corporation. It was

founded in 1919 by a group of Colorado farmers, ranchers, veterinarians, rural
doctors, shopkeepers and tradesmen. The Farm Bureau’s mission includes
enhancing Colorado’s agricultural industry; promoting, protecting, and representing
the interests of farmers, ranchers, and their communities; and protecting individual
freedom and opportunity.
50.

Colorado

Farm

Bureau’s

membership

now

comprises

23,000

Coloradans, including Colorado farmers, ranchers, and other Colorado families and
residents who have an interest in maintaining a strong agricultural industry in this
State and in promoting and advancing the interests of Colorado farmers and
ranchers.
51.

Section (1)(b) of HB 1229 requires that if a transferee of a firearm is

not a natural person, “then each natural person who is authorized by the transferee
to possess the firearm after the transfer shall undergo a background check . . .
before taking possession of the firearm.”
52.

The vast majority of Colorado farms, including family farms, operate

as incorporated businesses. Thus, when most Colorado farmers acquire firearms in
connection with their farming or ranching operations, they do not acquire them as
“natural persons.”
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Colorado farmers and ranchers often operate their businesses in

53.

rural and remote areas of the State. Firearms are a necessity for farming and
ranching for protecting crops and livestock, as well as for self-defense.
HB 1229 places substantial burdens on the Second Amendment

54.

rights of Colorado farmers and ranchers because:
a.

it will often be very difficult to identify each and every natural

person associated with the farm or ranch who may possess the firearm;
b.

it will be very difficult to find FFLs able and willing to perform

the necessary checks in many, if not most, of the rural areas in which farms and
ranches are located;
c.

even when FFLs are available, able, and willing to perform the

necessary checks, paying a fee for each check for each natural person who may
possess a firearm places a significant financial burden on the farm or ranch
acquiring the firearm.
55.

Setting aside problems with initial acquisitions of firearms, HB 1229

places an enormous burden on farmers and ranchers to police firearm possession as
time passes. If farms or ranches do not routinely “audit” new farm and ranch hands,
they face significant criminal exposure (and being prohibited from owning any
firearm for at least two years) if a new hand obtains possession without a check
being performed first, as well as joint and several civil liability if an accident or
misuse involving the firearm occurs.

Case 1:13-cv-01300-MSK-MJW Document 116 Filed 12/23/13 USDC Colorado Page 17 of 58

3.

Firearms Industry Trade Association

56.

The National Shooting Sports Foundation (“NSSF”) is a national trade

association for the firearms, ammunition, and hunting and shooting sports industry
based in Newtown, Connecticut.
57.

As a non-profit, tax-exempt corporation, NSSF has a membership of

over 9,500 federally licensed firearms manufacturers, distributors and retailers;
companies manufacturing, distributing and selling shooting and hunting related goods and
services; sportsmen’s organizations; public and private shooting ranges; gun clubs;
publishers and individuals. More than 300 of these members reside and conduct business
in Colorado.

58.

The NSSF’s members in Colorado provide lawful commerce in firearms

to law-abiding Coloradans.

Each of these members’ business interests and

livelihoods will be adversely and unconstitutionally affected by HB 1224 and HB
1229.
4.
59.

Retired Law Enforcement Officers
David Strumillo resides in Colorado Springs, Colorado, and is a

citizen of the United States. Mr. Strumillo served as a police officer in the Parker,
Colorado Police Department from 1994 through 1999, when he was medically
retired following an injury in the line of duty.
60.

Mr. Strumillo is authorized to carry a concealed firearm in all states

and U.S. territories pursuant to the Law Enforcement Officers Safety Act, 18 U.S.C.
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§ 926B, 926C. In order to comply with federal law, Mr. Strumillo is required to requalify each year using the firearms he carries.
61.

Mr. Strumillo also carries firearms for his personal safety to respond

to threats made against himself and his family. The firearms Mr. Strumillo carries
use magazines larger than 15 rounds. The members of the Plaintiff Associations
also include retired law enforcement officers.
5.
62.

Disabled Citizens
David Bayne is a resident of Thornton, Colorado, and a citizen of the

United States. Mr. Bayne is paralyzed from the chest down and confined to a
wheelchair. He holds a concealed carry permit issued by the Adams County Sheriff’s
Office, which is valid in the State of Colorado. He owns several firearms, several of
which accept magazines capable of holding more than 15 rounds. Mr. Bayne uses
these firearms for target shooting, shooting competitions, and the defense of his
home.
63.

Dylan Harrell is a resident of Frederick, Colorado, and a citizen of

the United States. Mr. Harrell is paralyzed from the chest down and confined to a
wheelchair. He holds a concealed carry permit issued by the Adams County Sheriff’s
Office, which is valid in the State of Colorado. He owns several firearms which will
accept magazines capable of holding more than 15 rounds. He uses these firearms
for hunting, target shooting, and defense of his home.
64.

Messrs. Bayne and Harrell (“the Disabled Plaintiffs”) are deprived of

their fundamental right of self-defense in multiple ways.
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65.

First, because firearms that use magazines larger than 15 rounds

and those with removable floor plates or end caps are in common use, their Second
Amendment right to self-defense pursuant to Heller is violated regardless of any
disability because they may be unable to purchase replacement magazines of any
size, and particularly of the standard 30-round size, which are essential to a
disabled person.
66.

Second, disabilities make it difficult to quickly change magazines

under the stress of a home invasion. For example, Plaintiff Dylan Harrell is
wheelchair bound and has two small children in his home. The wheelchair limits
Mr. Harrell’s mobility and severely restricts his ability to quickly place himself in
the best position to repel a home invasion, as well as his ability to place himself
behind barriers or use objects in his home as a means to steady his firearm. Thus,
he is even more dependent on immediate firearms defense than able-bodied people,
who might be able to flee the house or buy time by running to another room. The
limits on Mr. Harrell’s ability to quickly re-position himself also severely limit his
ability to retreat quickly and effectively in order to allow him the time necessary to
change magazines. Eliminating his ability to use magazines with a capacity larger
than 15 rounds has a corresponding impact on his ability to exercise his
constitutional right to defend himself, his home, and his children.
67.

Like Mr. Harrell, Plaintiff David Bayne is confined to a wheelchair

and faces the same challenges. Mr. Bayne has limited ability to retreat or re-
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position himself effectively or safely during a home invasion in order to most
effectively aim and discharge his firearm, or to safely change magazines.
68.

If the ban on smaller magazines that can be readily converted is not

a total prohibition, but applies only after a determination of the intent of the
designer, the Disabled Plaintiffs have no ability to resolve that ambiguity and
cannot discern what magazines are allowed and what magazines may subject them
to criminal penalties.
6.
69.

Licensed Firearms Dealers
USA Liberty Arms is a Colorado corporation with its principal place

of business in Fort Collins, Colorado.
70.

Rocky Mountain Shooters Supply is a Colorado corporation with its

principal place of business in Fort Collins, Colorado.
71.

2nd

Amendment

Gunsmith

&

Shooter

Supply,

LLC

(“2nd

Amendment”), is a Colorado corporation with its principal place of business in
Loveland, Colorado. 2nd Amendment has expended significant resources on
inventory in firearms and magazines that will be rendered illegal on July 1, 2013.
2nd Amendment will suffer significant losses in its overall sales if it cannot sell
firearms or magazines over 15 rounds or with removable floor plates or end caps if
HB 1224 becomes effective.
72.

Burrud Arms Inc. d/b/a Jensen Arms is a Colorado corporation with

its principal place of business in Loveland, Colorado. Jensen Arms is a retail
firearms dealer in business since 1994 that serves customers throughout much of
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Colorado. To serve its customers, Jensen Arms has invested millions of dollars in
magazines and firearms inventory that utilizes magazines that will be prohibited
under HB 1224. Customers have already expressed confusion about what
magazines will be legal, and Jensen Arms will suffer significant losses in sales.
73.

Green Mountain Guns is a Colorado corporation with its principal

place of business in Lakewood, Colorado. Green Mountain Guns has been in
business for 35 years, and will lose approximately $2 million in sales after HB 1224
becomes effective because the majority of firearms and magazines that it sells will
be rendered illegal on July 1, 2013, including many smaller magazines that have
removable floor plates or end caps.
74.

Smith & Wesson has already informed Green Mountain Guns that it

will no longer ship merchandise to Green Mountain Guns because of the
uncertainty caused by HB 1224 and confusion about what firearms and firearm
accessories will be illegal after HB 1224 goes into effect.
75.

Jerry’s Outdoor Sports is a Colorado corporation with its principal

place of business in Grand Junction, Colorado. Jerry’s Outdoor Sports has been in
business for 28 years, and will lose the majority of its sales if HB 1224 becomes
effective because the majority of firearms and magazines that it sells will be
rendered illegal on July 1, 2013, including many smaller magazines that have
removable floor plates or end caps.
76.

Specialty Sports & Supply is a Colorado corporation with its principal

place of business in Colorado Springs, Colorado. Specialty Sports & Supply
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anticipates that it will lose more than $1 million annually in firearms sales. The
store currently has 4,000 to 5,000 magazines in stock which it will not be able to sell
after July 1, 2013, and it will be unable to order and sell additional supplies.
77.

Goods for the Woods is a Colorado corporation with its principal place

of business in Durango, Colorado. Goods for the Woods has a current inventory of
firearms and magazines that will be rendered illegal as of July 1, 2013, and it will
also be unable to sell existing and future orders, significantly reducing revenue.
78.

The Plaintiff firearms dealers have invested significant money in

existing inventories of firearms with standard magazines larger than 15 rounds and
in magazines of all sizes with removable floor plates and end caps. That investment
will be lost without compensation if that inventory cannot be sold. In some cases,
the continued existence of the business may be threatened.
79.

The licensed dealers face the same conundrum as all Plaintiffs if they

are forced to guess at the unknown intent of designers of smaller magazines, and
are subject to the whims of local law enforcement as they try to enforce an
ambiguous statute.
80.

In addition, in light of the fee caps described in Paragraph 21 above,

each of the Licensed Firearms Dealers will be unwilling or financially unable to
provide the services necessary for transfers under HB 1229, making compliance
with HB 1229 impossible in many private transfer situations.
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7.
81.

Shooting Association and Shooting Ranges and Clubs
The Colorado State Shooting Association (“CSSA”) is the oldest

statewide shooting and firearms organization in Colorado, established in 1926.
82.

CSSA has nearly 1,500 individual dues-paying members, and over

20 business and club members that collectively add more than 20,000 associated
members. These members include hunters, competitive shooters, recreational
shooters, firearms instructors, active and retired law enforcement officers, crime
prevention advocates, firearms and equipment dealers and wholesalers, and people
interested in preserving Second Amendment rights. The membership includes many
who have physical disabilities.
83.

Many CSSA members own and use firearms with a capacity

exceeding 15 rounds, and many of the CSSA sanctioned events require the use of
such firearms. Many CSSA members also own magazines (and associated firearms)
with removable floor plates or end caps.
84.

The CSSA provides shooting opportunities for law-abiding Colorado

residents by uniting shooters, hunters, sportsmen and collectors, as well as all other
types of law-abiding firearms enthusiasts, to promote the safe and responsible use
of firearms.
85.

CSSA promotes the development of shooting sports and related

facilities and speaks on behalf of its membership to defend shooting sports, hunting
rights, and firearms ownership.
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86.

CSSA also promotes and organizes firearms safety programs and

hunter safety education, supports the training of NRA-certified firearms
instructors, and organizes and supports state regional competitive matches.
87.

CSSA is the official NRA-delegated sanctioning body for all state and

regional competitive firearms matches in Colorado, and CSSA membership is
required for Colorado shooters to participate in any such matches. CSSA is also the
official state association for the Civilian Marksmanship Program, a congressionallycreated program that fosters firearms marksmanship through competitive matches
and clinics.
88.

The members of the Colorado State Shooting Association engage in

every form of lawful activity with firearms and magazines, including each and every
activity mentioned in this Complaint.
89.

Hamilton Family Enterprises, Inc. d/b/a Family Shooting Center at

Cherry Creek State Park (“FSC”) is a Colorado corporation that is designated as the
Cherry Creek State Park concessionaire for operating recreational shooting
facilities located at the Cherry Creek State Park in Arapahoe County, Colorado.
90.

FSC is a multi-discipline shooting facility covering approximately 120

acres of Cherry Creek State Park and includes a rifle range, a pistol range, a lawenforcement range, a sporting clays and five-stand range, a trap range using both
electric and hand launching stations, a shotgun patterning board, and an archery
range. FSC is currently adding a “move-and-shoot” pistol range which will double
the number of pistol shooting positions available to the public.
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91.

FSC is the largest public outdoor shooting facility on the Front Range

in Colorado. The usage of these facilities has increased each year since FSC began
concession operations in 2004, and over 64,000 shooters used the facilities at FSC in
2012.
92.

In addition to the operation, supervision and maintenance of the

shooting facilities at Cherry Creek State Park, FSC also makes available for use by
qualified members of the public firearms that are equipped with standard
magazines having capacities of more than 15 rounds or are equipped with smaller
magazines that are readily convertible to more than 15 rounds.
93.

Moreover, FSC sells firearms equipment and accessories, which

include magazines with capacities exceeding 15 rounds or are otherwise readilyconvertible to more than 15 rounds.
94.

Approximately fifty percent of FSC’s gross revenue currently derives

from the sale of firearms equipment, accessories, and ammunition.
95.

FSC’s patrons have already expressed concerns over the impact that

HB 1224 and HB 1229 will have on their ability to legally utilize FSC’s facilities or
purchase goods and equipment from FSC, and many have signified their intent that
they will not return to FSC after July 1, 2013 for fear of running afoul of the new
laws. Thus, both proposed laws have already adversely impacted FSC’s business
and income and will continue to do so in the future.
96.

Approximately six percent of all of FSC’s revenue, not including

Colorado sales taxes, are remitted to the State and Colorado’s state park system.
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The significant and inevitable decline in revenue that will result from the
implementation of HB 1224 and HB 1229 will significantly impact the already
handicapped budget of Colorado’s state park system.
8.
97.

Firearms Accessories Manufacturer
Plaintiff Magpul Industries is a Colorado corporation founded in 1999

with its principal place of business in Erie, Colorado. Magpul manufactures and
sells a wide variety of firearms accessories, including firearm magazines in a
variety of sizes.
98.

Magpul has approximately 200 employees in Colorado, and

approximately 90% of its magazine suppliers are located in Colorado. Magpul will
be unable to distribute magazines with capacities more than 15 rounds to its
network of Colorado retailers and faces uncertainly as to whether it can continue to
distribute any magazines to Colorado retailers based on the vague provisions of HB
1224.
99.

Magpul manufactures magazines in 10, 20, and 30 round sizes for

sale to the public. Magpul has existing commitments to sell magazines through its
distribution network to retailers in Colorado. Magpul may have to modify those
commitments for magazines larger than 15 rounds, and lose the value of those
sales.
100.

For magazines smaller than 15 rounds, Magpul faces the same

uncertainty as all of the Plaintiffs in determining which, if any, magazines with a
removable floor plate can be sold. If all smaller magazines with removable floor
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plates are banned by HB 1224, then Magpul effectively cannot sell any magazines
in Colorado.
101.

If the prohibition of smaller magazines is resolved only by law

enforcement’s interpretation of each designer’s intent, Magpul cannot predict how
each of the Colorado law enforcement jurisdictions will resolve the ambiguity in the
statute, and faces the uncertain prospect of criminal prosecution in jurisdictions
that interpret the statute as a complete ban on magazines with a removable floor
plate.
9.

Nonprofit Representing Disabled Outdoor Enthusiasts

102.

Outdoor Buddies, Inc. (“Outdoor Buddies”), which was founded in

1984, is an all-volunteer non-profit organization based in Colorado. Its mission is to
provide opportunities to enjoy the outdoors to those who have been deprived of it,
regardless of race, creed, religion, or sex, and with no fees to the participant.
Outdoor experiences provided through Outdoor Buddies include hunting, target
shooting, fishing, boating, camping, and education in the use of the outdoors for
recreational activities.
103.

There are approximately 760 individual members of Outdoor Buddies.

Approximately two-thirds of the membership is composed of mobility-disabled
members of the community who need special assistance to experience the outdoors.
Approximately one-third of the membership is composed of able-bodied members of
the community who serve as volunteers. The membership includes many wounded
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warriors and other disabled veterans from World War II through the most recent
military conflicts in Iraq and Afghanistan.
104.

The Disabled Plaintiffs, David Bayne and Dylan Harrell, are members

of Outdoor Buddies.
10.

Nonprofit Representing Colorado’s Outfitters

105.

The Colorado Outfitters Association is an organization dedicated to

improving the Colorado outfitting industry’s standards and the quality of services
provided by professional outfitters in Colorado. The Association represents
approximately 790 professional hunting, fishing, and camping outfitters and guides
based in Colorado. Colorado’s outfitters are registered, bonded, and insured to
operate in Colorado and have permits to operate on public lands. The Association
represents Colorado’s outfitters in a wide range of policy areas affecting Colorado
outfitters and their clients.
106.

The chilling effect of the potential legal perils for non-resident hunters

caused by HB 1224 and 1229 has led many non-resident hunters to shun Colorado,
which will cost the outfitters, local businesses which cater to hunters (e.g.,
restaurants and stores), the State, and various local taxing jurisdictions tens of
millions of dollars in the next few years. Moreover, HB 1229’s requirements for
background checks for transfers could significantly impact the ability of outfitters
and their clients to share weapons in the field given the narrowness of HB 1229’s
exceptions and the unavailability of FFL’s to perform the necessary background
checks.
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11.

Nonprofit Representing Women’s Right to Self-Defense

107.

Women for Concealed Carry is a 26 U.S.C. § 501(c)(4) nonprofit

organization registered in the State of Colorado. Women for Concealed Carry
supports women’s rights to effective self-defense against physical harm by
protecting women’s rights to carry concealed firearms, and the organization
conducts outreach and education to support policies that defend that right.
Members of the organization use and carry magazines which would be banned
under HB 1224.
12.

Nonprofit Representing Colorado Families and Communities

108.

Colorado Youth Outdoors (“CYO”) is a nonprofit organization whose

mission is to serve Colorado communities by providing families with opportunities
to build healthy relationships through traditional outdoor recreation. One of the
many disciplines in CYO’s program is shooting sports.
109.

As part of its programming, CYO provides a curriculum for firearm

safety, as well as a program to introduce families to sport shooting, including
wildlife management through hunting. These programs stress the lawful,
responsible and safe use of firearms.
110.

Fundraising is an extremely important aspect of CYO’s ongoing

mission to serve Colorado communities and families. Its most successful fundraiser
each year is a weekend event involving target shooting.
111.

Because most of the participants in CYO’s programs are new to

shooting sports, CYO frequently loans hunting and sporting firearms to
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participants, sometimes for periods exceeding 72 hours. HB 1229 will render this
aspect of CYO’s programming illegal. Similarly, CYO loans firearms to participants
at its annual fundraiser, which is held at a for-profit “dude ranch” specializing in
hosting private events. HB 1229 will have a significant impact on this important
fundraiser and consequently on CYO’s ability to pursue its mission.
112.

CYO makes additional firearm loans to other qualified non-profits who

do not have the resources to own firearms but who occasionally have special
programs or events requiring the use of firearms. These loans sometimes exceed 72
hours. Loaning resources and collaboration between non-profits is critical in nonprofit business operations.
113.

Constraining laws with narrowing margins for lawful use make it

more difficult to find qualified board members willing to navigate through vague
and uncertain firearm legislation. HB 1229 adds another burden to those in
leadership roles of organizations which own firearms, which will have devastating
effects on CYO’s board membership.
B.

Defendant
114.

Defendant John Hickenlooper is the Governor of the State of

Colorado, and is required to ensure that all laws of the state are faithfully executed.
COLO. CONST. art. IV § 2. As Colorado’s Chief Executive, Governor Hickenlooper is
the proper defendant to actions to enjoin or invalidate a state statute.
Developmental Pathways v. Ritter, 178 P.3d 524, 529 (Colo. 2008).
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IV.
A.

ADDITIONAL SUPPORT FOR ALLEGATIONS

The Restrictions on Firearms Use in the Bills Is Greater Than That
Already Determined to Violate the Second Amendment
115.

The effects of these bills on commonly-used firearms are far more

overreaching than laws in other locations that have already been determined to be
unconstitutional. In District of Columbia v. Heller, the Supreme Court addressed a
prohibition on the possession of handguns in the District of Columbia.
116.

Significantly for this case, the Heller Court concluded that the

“inherent right of self-defense has been central to the Second Amendment right.”
554 U.S. at 628.
117.

The individual right to keep and bear arms and to use those arms for

self-defense extends to all firearms that are “in common use at the time.” Id. at 627.
The Court emphasized that the Second Amendment does protect firearms which are
“typically possessed by law-abiding citizens for lawful purposes.” Firearms which do
not meet this standard may be banned if they are “dangerous and unusual
weapons.” The paradigmatic examples of the latter category are sawed-off shotguns
and machine guns. Id. at 625, 627.
118.

The Court noted that like all constitutional rights, the Second

Amendment is not absolute in every respect. The Court described three particular
types of gun controls as “presumptively constitutional”: First, the long-standing
prohibitions against possession of firearms by felons and the mentally ill. Second,
laws forbidding the carrying of firearms in “sensitive places such as schools and
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government buildings.” Third, “laws imposing conditions and qualifications on the
commercial sale of firearms.” Id. at 626-27 (emphasis added).
119.

HB 1224 and 1229 do not fit within any of the “presumptively

constitutional” gun control categories described by the Heller Court. The bills do not
amend Colorado’s long-standing laws forbidding gun possession by various
categories of persons who have proven themselves to be dangerous. They do not
affect the carrying of guns in “sensitive places.” They do not set “conditions or
qualifications” on the “commercial sale” of arms. HB 1229 applies only to noncommercial transfers, and to short term-transfers which do not involve any type of
sale.
120.

In McDonald v. Chicago, the Supreme Court addressed a ban similar

to that in Heller that was in place in Chicago and the suburb of Oak Park. The
McDonald Court held that the Second Amendment right enunciated in Heller
applies with equal force to the States through the Fourteenth Amendment.
121.

The McDonald Court reiterated that the right to self-defense is “deeply

rooted in this nation’s history and tradition,” and that the “ratifiers of the
Fourteenth Amendment counted the right to keep and bear arms among those
fundamental rights necessary to our system of ordered liberty.” 130 S. Ct. at 3036,
3042. The McDonald Court reiterated the holding in Heller that “the Second
Amendment protects a personal right to keep and bear arms for lawful purposes,
most notably for self-defense within the home,” and held that “the Fourteenth
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Amendment incorporates the Second Amendment right recognized in Heller.” Id. at
3044, 3050.
122.

By outlawing the larger and smaller magazines which are necessary

components of the large majority of handguns and of a very large number of rifles,
HB 1224 is a gun ban even more sweeping than the handgun-only ban which was
ruled unconstitutional in Heller.
123.

The Heller Court pointed out that the D.C. handgun ban was “a

prohibition of an entire class of ‘arms’ that is overwhelmingly chosen by American
society for that lawful purpose” of self-defense. 554 U.S. at 628. The prohibition was
so facially unconstitutional that the Heller Court found it unnecessary to use the
traditional three-tiered system of scrutiny. Responding to Justice Breyer’s attempt
to apply a balancing test to the D.C. ban, the Heller Court stated that the handgun
ban failed “any of the standards of scrutiny the Court has applied to enumerated
constitutional rights.” 554 U.S. at 571. Thus, the handgun ban would have failed
both strict scrutiny and intermediate scrutiny, and the result was so obvious that
the Heller Court did not need to discuss the prongs of the two tests.
124.

The HB 1224 ban on most handguns and many rifles (accomplished by

banning the large majority of magazines) is thus even more obviously
unconstitutional.
125.

Magazines of 16-20 rounds for handguns, and 16-30 rounds for rifles,

easily satisfy the “common use” and “typically possessed” standards in Heller.
Under Heller, their prohibition is thus per se unconstitutional. The Constitution is
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clear, and the balancing has already been done by the enactment of the Second and
Fourteenth Amendments themselves. Firearms and accessories which are typically
owned by law-abiding citizens for lawful purposes may not be prohibited.
126.

Even if it were proper to apply strict or intermediate scrutiny (which it

is not), the fact that a handgun ban cannot even pass intermediate scrutiny resolves
the instant case. Handguns are used in the majority of homicides in the United
States, and in over two hundred thousand violent crimes annually. The number of
crimes (including multiple victim homicides) in which handguns are used dwarfs
the number of such crimes involving magazines that hold more than 15 rounds.
Because a handgun ban cannot survive intermediate scrutiny, the HB 1224
magazine ban cannot survive strict scrutiny.
127.

The banned magazines and associated firearms are also lawful in

Colorado for hunting. While many states specify no magazine limitations for
hunting, Colorado is among the group that has some limitations. These are as
follows: Rifles or handguns of any type for small game, no limit; centerfire semiautomatic rifles for big game, six rounds; centerfire rifles of other types (e.g., bolt
action, pump action, lever action) for big game, no limit; handguns for big game, no
limit; shotguns for migratory bird hunting, three rounds – otherwise, no limit.
128.

Regardless of limits while in the field, hunters at their hunting camp

in isolated areas, or who are driving to or from a hunting trip, may wish to have a
fully functioning defensive firearm with a fully loaded magazine. This defensive
arm might be their hunting gun, or it might be another firearm.
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129.

In certain types of big game hunting (e.g., elk or deer) it would be rare

for a hunter to get more than two shots at an animal. In other types of hunting (e.g.,
prairie dogs or a pack of coyotes) a significant number of consecutive shots at
different animals in a group would be common. When Colorado hunters take their
guns and magazines to go hunting in other states (as many Plaintiffs do, especially
the members of the Colorado Outfitters Association and the members of the
Colorado State Shooting Association), hunters may fire a significant number of
quick shots at game such as wild boars, which are notoriously hardy and ferocious.
Even the big game hunter who only plans one or two shots for the trophy deer may
want a firearm with larger capacity in case of attack by bears, mountain lions, other
large predators, or criminals.
130.

The

requirement

of

“continuous

possession”

for

grandfathered

magazines prevents owners of affected firearms from engaging in safety training,
repair, temporary loans for sporting purposes, and temporary loans for lawful selfdefense. This self-defense prohibition flatly contradicts Heller and McDonald.
131.

The ban on repair and the crippling of defensive instruction violates

McDonald, which quoted with approval the Tennessee case of Andrews v. State, 50
Tenn. 165 (1871), which in turn affirmed that the right to keep and bear arms
includes the right to have firearms repaired and to practice their safe use. A law
which impedes safe instruction and practice in the use of firearms (as HB 1224 and
HB 1229 do) is subject to a heightened level of scrutiny which the Defendant cannot
meet in this case. See Ezell v. Chicago, 651 F.3d 684, 708 (7th Cir. 2011) (enjoining
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municipal ban on gun ranges, the use of which are ancillary to the exercise of core
Second Amendment rights).
132.

HB 1224 is facially unconstitutional as a ban on common arms and

accessories and as a ban on temporary transfers for self-defense.
133.

Putting aside the facial unconstitutionality, if heightened scrutiny

were to be applied, HB 1224 does not serve any legitimate governmental purpose,
let alone the “important” or “compelling” purpose which is necessary under
heightened scrutiny. To the contrary, the chief House sponsor and the chief Senate
sponsor of HB 1224 both stated, repeatedly, that the “only” purpose of magazines of
more than 15 rounds was to kill a large number of people quickly. The fact that tens
of millions of such magazines are owned by peaceable citizens – and that such
magazines are chosen by many of the Plaintiff Sheriffs and their Deputies for
saving lives and for the lawful defense of self and others – demonstrates beyond any
doubt the falsity of the sponsors’ assertions.
134.

Based on the statements of the sponsors themselves, HB 1224 is the

product of animus – the invidious prejudice that is the quintessence of an
illegitimate purpose. Romer v. Evans, 517 U.S. 620 (1996); Lawrence v. Texas, 539
U.S. 558 (2003).
135.

HB 1224’s ban on the very magazines which a vast number of Sheriffs,

other law enforcement, and law-abiding citizens choose as the best tools for the
lawful defense of self and others substantially harms public safety. The ban is
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therefore the opposite of a “necessary” or “substantial” relation to enhancing public
safety.
136.

HB 1229 is unconstitutionally overbroad. The 1971 Colorado Supreme

Court case City of Lakewood v. Pillow, 501 P.2d 744 (Colo. 1972), addressed a
similarly sweeping gun control ordinance. Citing United States Supreme Court
precedent, the Pillow Court held that a law is unconstitutional if there are
“activities . . . entirely free of any criminal culpability yet the ordinance in question
effectively includes them within its prohibitions.” 501 P.2d at 745 (citing
Shuttlesworth v. Birmingham, 382 U.S. 87 (1965); Winters v. New York, 333 U.S.
507 (1948)).
137.

Under Pillow: “A governmental purpose to control or prevent certain

activities, which may be constitutionally subject to state or municipal regulation
under the police power, may not be achieved by means which sweep unnecessarily
broadly and thereby invade the area of protected freedoms.” Id. at 745 (citing
Zwickler v. Koota, 389 U.S. 241 (1967); Aptheker v. Secretary of State, 378 U.S. 500
(1963); NAACP v. Alabama, 377 U.S. 288 (1964)).
138.

Moreover: “Even though the governmental purpose may be legitimate

and substantial, that purpose cannot be pursued by means that broadly stifle
fundamental personal liberties when the end can be more narrowly achieved.” Id.
(citing Aptheker, 378 U.S. 500; Shelton v. Tucker, 364 U.S. 479 (1960)).
139.

Pillow has been followed by several other courts, including in cases

analyzing excessively intrusive gun control statutes. E.g., Benjamin v. Bailey, 662

Case 1:13-cv-01300-MSK-MJW Document 116 Filed 12/23/13 USDC Colorado Page 38 of 58

A.2d 1226, 1234 (Conn. 1995); Junction City v. Mevis, 601 P.2d 1145, 1150 (Kan.
1979); State ex rel. City of Princeton v. Buckner, 377 S.E.2d 139, 143 (W. Va. 1988).
140.

If strict or intermediate scrutiny are applicable, Defendant must prove

that HB 1224 and 1229 are “necessary” or have a “substantial” relation to a
“compelling” or “important” government purpose. HB 1229, which in practice may
be nearly impossible to comply with, has no necessary or substantial relation to
anything. It bans temporary transfers for replacement guns for people whose guns
are being repaired for a week at the gunsmith, for hunters who go on a trip of more
than 72 hours, for some persons who are being instructed in gun safety, and for
some other persons who temporarily need guns for self-defense. This ban harms
public safety rather than furthering it.
141.

Sections 2-7 of HB 1229 contain various provisions for providing

existing data to the FBI’s National Instant Criminal Background Check System,
and revisions of related laws. Section 2-7 is severable from Section 1 of HB 1229,
which discusses private temporary transfers and private sales. Section 1 is void in
toto. To be even arguably constitutional, Section 1 of HB 1229 would have to contain
temporary transfer exceptions which were deliberately excluded from the bill and
would also have to set up a functional system of background checks for private sales
which private individuals could reasonably use. Such language might be created by
the legislature, but cannot be created by a court. A law covering the same subject as
Section 1 of HB 1229 might be constitutional in some applications, but Section 1 of
HB 1229 as written is unconstitutional.
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B.

The Bills Are Unconstitutionally Vague
142.

The Due Process Clause of the Fourteenth Amendment prohibits

statutes that are so vague that ordinary persons cannot readily determine whether
their conduct might expose them to criminal penalties.
143.

The long-established rule is that “the terms of a penal statute creating

a new offense must be sufficiently explicit to inform those who are subject to it what
conduct on their part will render them liable to its penalties is a well-recognized
requirement . . . and a statute which either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess at its
meaning and differ as to its application violates the first essential of due process of
law.” Connally v. General Const. Co., 269 U.S. 385, 391 (1926). What conduct is
lawful cannot be left to conjecture. “The crime, and the elements constituting it,
must be so clearly expressed that the ordinary person can intelligently choose, in
advance, what course it is lawful for him to pursue.” Id. at 393.
144.

A statute is also unconstitutionally vague if it may result in arbitrary

enforcement based on the personal predilections of individual law enforcement
officers or jurisdictions. Vague statutes are subject to particularly rigorous scrutiny
when they impact the exercise of constitutional rights.
145.

The “continuous possession” and “designed to be readily convertible”

provisions of HB 1224 are both vague, and both severable.
146.

Any contention that HB 1224’s ban on all magazines “designed to be

readily converted” somehow does not prohibit smaller magazines with a removable
floor plate or end cap only highlights the defects in the bill. HB 1224 provides no

Case 1:13-cv-01300-MSK-MJW Document 116 Filed 12/23/13 USDC Colorado Page 40 of 58

definition of “readily converted,” and the fact is that the large majority of
magazines can be converted to hold more than 15 rounds.
147.

Conversions

to

magazines

using

aftermarket

extenders

are

particularly easy to accomplish. Ordinary gun owners cannot be expected to monitor
the vast world of aftermarket products in order to know whether an extender is
currently commercially available for their magazines.
148.

If the “designed to be readily converted” language does not mean what

the sponsor and the Governor said it did (a ban on all magazines with removable
floor plates), the language is unconstitutionally vague. If the ban is somehow
limited by the intent behind how the magazine was “designed,” then HB 1224 is
unconstitutionally vague because citizens have no means to discern how a product
was designed. Neither gun owners nor licensed firearms dealers nor law
enforcement officers have a clear guide as to which small magazines are legal and
which are not, and local law enforcement interpretations will inevitably vary.
149.

HB 1224 is also vague in its ban on anything “capable of accepting . . .

more than fifteen rounds of ammunition. Rifle cartridges of a particular diameter
have varying lengths. For example, Uberti manufactures an exact replica of the
1875 Colt Lightning pump action rifle. The tube magazine will accept 13 rounds in
.357 magnum caliber. Cartridges in .38 caliber a fully usable in .357 firearm; the
same Uberti rifle will also accept 18 rounds of .38 Special wadcutter ammunition.
An owner of this Uberti rifle might think that he has a legal 13-round magazine;
but in fact, such a rifle could be illegal under HB 1224. The ordinary gun owner
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plaintiffs, as well as plaintiffs involved in the firearms business, cannot tell whether
such rifles are legal to sell or transfer after July 1, 2003.
150.

HB

1224’s

unconstitutional

requirement

that

a

grandfathered

magazine be in “continuous possession” of the owner mirrors similar language in
HB 1229. Both bills had the same House of Representatives sponsor. HB 1229
exempts from the background check requirement “(g) any temporary transfer that
occurs while in the continuous presence of the owner of the firearm.” Obviously, this
means that the owner of the firearm must be present at all times in the exact place
where the transferee is holding the gun. The requirement of “continuous presence”
would obviously not be satisfied if the owner left for half an hour or for a few days.
Accordingly, “continuous possession” is likewise broken if it is interrupted for half
an hour or for a few days.
151.

For the reasons stated in paragraphs 13-14, this is a direct violation of

the Second Amendment. If any argument is offered that “continuous possession”
means something else, the argument demonstrates that “continuous possession” is
void for vagueness.
152.

Governor Hickenlooper, when signing HB 1224 and 1229, promised

that “guidance” would be created for their implementation. Such “guidance” is not
legally binding on all state and local law enforcement officers and prosecutors
throughout Colorado. Nor can there be any assurance that “guidance” which is
written in one year will not be changed in a future year. To the extent that the
guidance suggests that law enforcement refrain from enforcing the actual statutory
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language of HB 1224 and 1229 in certain situations, the guidance would amount to
an admission that the actual text of those bills is an unconstitutional infringement
of Second or Fourteenth Amendment rights.
FIRST CLAIM FOR RELIEF
(HB 13-1224 – Violation of Second and Fourteenth Amendments Based on
Prohibition of Magazines Larger Than 15 Rounds)
153.

Paragraphs 1 through 152 are re-alleged and incorporated herein.

154.

This claim is brought by all Plaintiffs.

155.

HB 1224 was signed by Governor Hickenlooper on March 20, 2013. It

explicitly prohibits all magazines with a capacity of larger than 15 rounds that are
bought, sold or transferred after July 1, 2013.
156.

Many common and popular firearms come standard with magazines

with a capacity larger than 15 rounds.
157.

Firearms with magazines larger than 15 rounds are in common use for

exercising the fundamental right of self-defense, the “central component” of
Plaintiffs’ Second Amendment rights.
158.

Disabled persons, including the Disabled Plaintiffs, are at a particular

disadvantage in exercising their right of self-defense because their physical
infirmities or confinement to a wheelchair means they can less effectively defend
themselves or their families with fewer available rounds of ammunition, and are
unable to quickly and safely change magazines.
159.

Firearms with magazines larger than 15 rounds are commonly used for

other lawful purposes, including sport shooting and target shooting.
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160.

Plaintiffs will be unable to legally replace magazines that they owned

prior to the effective date of HB 1224, as those magazines wear out, break, or are
damaged.
161.

The Plaintiffs Federal Firearm Licensees and Magpul will be unable to

sell many popular magazines or sell firearms in their standard configuration as
supplied by the manufacturers.
162.

Prohibition on a class of firearms or their accessories that are in

common use for self-defense and other lawful purposes is specifically prohibited by
the Second Amendment pursuant to Heller, and the incorporation of the Second
Amendment right into the Fourteenth Amendment under McDonald.

SECOND CLAIM FOR RELIEF
(HB 13-1224 – Violation of Second and Fourteenth Amendments Based on
Prohibition of Magazines “Designed to Be Readily Converted”)
163.

Paragraphs 1 through 162 are re-alleged and incorporated herein.

164.

This claim is brought by all Plaintiffs.

165.

In addition to the explicit prohibition on all magazines larger than

15 rounds, HB 1224 prohibits magazines of any size that are “designed to be readily
converted” to hold more than 15 rounds.
166.

Most magazines 15 rounds or smaller are manufactured with a

removable floor plate (box magazines) or end cap (tube magazines) to facilitate
maintenance and cleaning.
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167.

Magazines with a removable floor plate or end cap can be readily

converted to hold more than 15 rounds. Even box magazines whose floor plate
cannot be removed can be converted to hold more than 15 rounds, simply by duct
taping two such magazines end to end.
168.

HB 1224 bans magazines regardless of whether they actually have

been converted to hold more than 15 rounds. A ten-round magazine is prohibited by
HB 1224 even when it is used only by itself.
169.

Tens of millions of rifles and handguns in common use for self-defense

and other lawful purposes use magazines of various sizes that contain removable
floor plates or end caps.
170.

Many common rifles and handguns will be rendered effectively useless

by the magazine prohibition. Replacing a magazine after the effective date of the
statue will be prohibited, even where an individual wishes to change to a smaller
magazine. Especially for firearms that are not in current production, it may be
impossible for citizens to obtain a replacement magazine that complies with HB
1224.
171.

The prohibition on most magazines puts disabled individuals,

including the Disabled Plaintiffs, at particular risk because they will have far less
ability to meaningfully defend themselves and their families, and far fewer firearms
from which to choose.
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172.

A ban on the possession of a broad class of functional firearms, as

specifically addressed by the Supreme Court in Heller, violates the Second
Amendment as incorporated in the Fourteenth Amendment.
THIRD CLAIM FOR RELIEF
(HB 12-1224 – Violation of the Second and Fourteenth Amendments;
Requirement for “Continuous Possession” of Magazines Owned on the
Effective Date)
173.

Paragraphs 1 through 172 are re-alleged and incorporated herein.

174.

This claim is brought by Colorado Outfitters Association; Colorado

Farm Bureau; National Shooting Sports Foundation; Colorado Youth Outdoors;
Outdoor Buddies, Inc.; Women for Concealed Carry; Colorado State Shooting
Association; Hamilton Family Enterprises; David Strumillo; David Bayne; Dylan
Harrell; John B. Cooke; Ken Putnam; James Faull; Larry Kuntz; Fred Jobe; Donald
Krueger; Stan Hilkey; Dave Stong; Peter Gonzalez; and Douglas N. Darr.
175.

HB 1224 permits an individual to retain a magazine larger than

15 rounds or any prohibited smaller magazine that was owned prior to the effective
date of July 1, 2013, so long as the magazine remains in that individual’s
“continuous possession.” The statute thus explicitly prohibits the sale or temporary
transfer of such magazines.
176.

The term “continuous possession” is undefined.

177.

Most magazines are essential to the operation of a firearm. HB 1224

prohibits any loan, even for a short period of time, of a firearm using a
grandfathered magazine, including temporary loans among family members (such
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as allowing one’s spouse to use a firearm for self-defense – either while the owner is
home, or while the owner is away from home), or loaning a magazine and the
associated firearm to disabled neighbors or friends.
178.

“Continuous possession” would also prohibit innocuous, routine

bailments or breaks in the chain of custody of a grandfathered magazine, including
leaving a magazine with neighbors or friends for safe storage while the owner is out
of town, or sharing the magazine with another person who is also engaged in a
shooting event in which the owner was participating.
179.

“Continuous possession” is undefined and vague, and owners of a

magazine cannot clearly determine what is required of them to maintain
“continuous possession” and what conduct may subject them to criminal penalties.
180.

Law enforcement officials will and do find it impossible to enforce this

provision because it is impossible to determine whether a magazine was in
possession of the owner on the statute’s effective date. Law enforcement offices have
limited resources, and no reasonable investigation can determine the chain of
custody for every magazine.
181.

Because the term “continuous possession” is undefined and vague,

enforcement will be inconsistent and subject to local interpretation and the
predilections of individual officers or offices.
182.

HB 1224’s “continuous possession” requirement chills individuals’

Second Amendment rights by subjecting them to the threat of criminal prosecution
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for routine, lawful sharing of firearms with covered magazines arising from varying
interpretations of HB 1224 and inconsistent enforcement.
FOURTH CLAIM FOR RELIEF
(HB 1224 and 1229 – Violation of the Americans With Disabilities Act)
183.

Paragraphs 1 through 182 are re-alleged and incorporated herein.

184.

This Claim is brought by David Bayne, Dylan Harrell, Outdoor

Buddies, and the Colorado State Shooting Association, on behalf of its disabled
members.
185.

Title II of the Americans With Disabilities Act (“ADA”) prohibits public

entities from subjecting persons with disabilities to discrimination because of their
disabilities. 42 U.S.C. § 12132.
186.

States, including the State of Colorado, are included within the ADA

definition of public entity. 42 U.S.C. § 12131(1)(A).
187.

Disabled individuals, including the Disabled Plaintiffs, are subject to

discrimination by the prohibition on magazines in HB 1224 because they have far
less ability to defend themselves than do able-bodied persons. Specifically, they are
unable to change magazines as quickly, and unable to retreat to positions of safety
where a magazine can be changed.
188.

HB 1224 puts disabled persons in acute danger in the event of a home

invasion or other confrontation requiring them to exercise their fundamental right
to self-defense.
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189.

Persons with disabilities also routinely temporarily transfer firearms

to one another and to and from persons who aid them in participation in shooting
sports and self-defense.
190.

HB 1229’s restrictions of such temporary transfers restrain persons

with disabilities from engaging in conduct that is essential to the exercise of their
Second Amendment rights.
191.

The right to self-defense is a fundamental right under the Second

Amendment, and is applied to the states through the Fourteenth Amendment. The
ADA prohibits states from engaging in such discrimination against disabled
persons, particularly where it prevents the meaningful exercise of a fundamental
right.
FIFTH CLAIM FOR RELIEF
(HB 13-12-1229 – Violation of the Second and Fourteenth Amendments
Based on Restrictions of Firearms Sales and Temporary Transfers Individuals)
192.

Paragraphs 1 through 191 are re-alleged and incorporated herein.

193.

This claim is brought by Colorado Outfitters Association; Colorado

Farm Bureau; National Shooting Sports Foundation; Magpul Industries; Colorado
Youth Outdoors; USA Liberty Arms; Outdoor Buddies, Inc.; Women For Concealed
Carry; Colorado State Shooting Association; Hamilton Family Enterprises, Inc.,
D/B/A Family Shooting Center at Cherry Creek State Park; David Strumillo; David
Bayne; Dylan Harrell; Rocky Mountain Shooters Supply; 2nd Amendment
Gunsmith & Shooter Supply, LLC; Burrud Arms Inc. D/B/A Jensen Arms; Green
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Mountain Guns; Jerry’s Outdoor Sports; Specialty Sports & Supply; and Goods For
The Woods.
194.

HB 1229 requires background checks prior to many temporary and

non-commercial transfers of firearms between private individuals.
195.

For example, the statute allows gifts or loans between some family

members, but excludes many common family relationships, such as former spouses,
other partners, stepchildren, and second cousins. Therefore, a person may not loan
or give a firearm to a former spouse, even when the former spouse has temporary or
permanent custody of the couple’s children and needs the firearm for protection of
the children.
196.

Similarly, many temporary transfers are limited to 72 hours.

Therefore, no person may loan a gun for legitimate purposes for longer than three
days, such as for a disabled person to use while participating in a hunting or a
sanctioned shooting event; or for a week-long loan to an individual to keep in her
home when she is criminally threatened but has not yet had time to go to a gun
store and begin the process of waiting three days (or sometimes longer) for the
Colorado Bureau of Investigation to approve her purchase of a retail gun.
197.

The prohibition of non-commercial, temporary transfers is an

infringement of the Second Amendment.
198.

Because of the reluctance of home-based Federal Firearms Licensees to

do business with strangers, and the reluctance of storefront FFLs to perform a $50
service for the statutory maximum fee of $10, individuals who wish to sell or
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temporarily transfer firearms will find it impossible, or nearly so, to comply with
HB 1229’s requirement to obtain the services of a FFL.
199.

In practice, therefore, HB 1229 amounts to a prohibition, rather than a

regulation, of the covered sales and temporary transfers. As such, it is a violation of
the Second Amendment right to bear arms, which includes the right to sell or
temporarily transfer such arms.
RELIEF REQUESTED
Plaintiffs pray that this Court:
A.

Enter a declaratory judgment that the provisions of House Bill 13-

1224, to be codified at C.R.S. § 18-12-301, that prohibit the sale, transfer or
possession of magazines with larger than a 15-round capacity are a violation of the
Second and Fourteenth Amendments of the United States Constitution, and are
therefore void.
B.

Enter a declaratory judgment that the provisions of House Bill 13-

1224, to be codified at C.R.S. §§ 18-12-301 et. seq., that ban the sale, transfer or
possession of magazines of less than a 15-round capacity violates the Second and
Fourteenth Amendments to the United States Constitution, and are therefore void.
C.

Enter a declaratory judgment that the provision of House Bill 13-1224,

to be codified at C.R.S. § 18-12-302, that requires continuous possession of
magazines acquired before the effective date of the provision violates the Second
and Fourteenth Amendments to the United States Constitution, and is therefore
void.
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D.

Enter a declaratory judgment that the provision of House Bill 13-1224,

to be codified at C.R.S. § 18-12-302, prohibiting the sale, transfer, or possession of
magazines smaller than 15 rounds that are “designed to be readily converted to
accept more than 15 rounds” is vague, fails to give adequate notice of the conduct
that may result in criminal penalties, may result in inconsistent enforcement, and
prevents free exercise of Second Amendment rights in violation of Plaintiffs’ rights
to Due Process of Law under the Fourteenth Amendment to the United States
Constitution.
E.

Enter a declaratory judgment that HB 1224 and HB 1229 violate Title

II of the Americans With Disabilities Act.
F.

Enter a declaratory judgment that HB 1229 violates the Second and

Fourteenth Amendments to the United States Constitution, and is therefore void.
G.

Issue preliminary and permanent injunctions enjoining Defendant

John Hickenlooper and any officers, agents, and employees of the State of Colorado
from administering or enforcing any provisions of HB 1224 and 1229 found to
violate the United States Constitution or the Americans With Disabilities Act.
H.

Award Plaintiffs attorneys’ fees and costs and grant other such relief

as the Court deems proper.
Dated this 23d day of December, 2013.
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Respectfully submitted,
s/David B. Kopel
INDEPENDENCE INSTITUTE
727 E. 16th Avenue
Denver, CO 80203
Phone: (303) 279-6536
Fax: (303) 279-4176
david@i2i.org
ATTORNEY FOR JOHN B. COOKE, KEN
PUTNAM, JAMES FAULL, LARRY KUNTZ,
FRED JOBE, DONALD KRUEGER, STAN
HILKEY, DAVE STONG, PETER GONZALEZ;
SUE KURTZ, DOUGLAS N. DARR, AND DAVID
STRUMILLO
s/Richard A. Westfall
Richard A. Westfall
Peter J. Krumholz
HALE WESTFALL LLP
1445 Market Street, Suite 300
Denver, CO 80202
Phone: (720) 904-6022
Fax: (720) 904-6020
rwestfall@halewestfall.com
ATTORNEYS FOR DISABLED CITIZENS,
OUTDOOR BUDDIES, INC., THE COLORADO
OUTFITTERS
ASSOCIATION,
COLORADO
FARM BUREAU, WOMEN FOR CONCEALED
CARRY, AND COLORADO YOUTH OUTDOORS
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s/Marc. F. Colin
Marc F. Colin
BRUNO COLIN JEWELL & LOWE PC
1999 Broadway, Suite 3100
Denver, CO 80202-5731
Phone: (303) 831-1099
Fax: (303) 831-1088
mcolin@bcjlpc.com
ATTORNEY
DEALERS

FOR

LICENSED

FIREARMS

s/Anthony J. Fabian
Anthony J. Fabian
LAW OFFICES OF ANTHONY J. FABIAN PC
501 Wilcox Street, Suite C
Castle Rock, CO 80104
Phone: (303) 663-9339
Fax: (303) 713-0785
fabianlaw@qwestoffice.net
ATTORNEY
FOR
COLORADO
STATE
SHOOTING ASSOCIATION AND HAMILTON
FAMILY ENTERPRISES, INC. D/B/A FAMILY
SHOOTING CENTER AT CHERRY CREEK
STATE PARK
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s/Jonathan M. Anderson
Jonathan M. Anderson
Douglas L. Abbott
Holland & Hart llp
Post Office Box 8749
Denver, CO 80201-8749
Phone: (303) 295-8566
Fax: (303) 672-6508
jmanderson@hollandhart.com
ATTORNEYS FOR MAGPUL INDUSTRIES AND
NATIONAL
SHOOTING
SPORTS
THE
FOUNDATION
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Appendix
Diagram A. Detachable box magazine
This is a detachable box magazine for the Ruger
Mini-14 rifle. Parts are as follows:
32 = the shell. This is the box in which the
ammunition is contained.
28 = floor plate. Sometimes called the “magazine
bottom,” “base plate,” or “foot plate”. This
Complaint uses “floor plate.”
29 = floor plate retainer. The retainer (29) holds
the floor plate (28) onto the shell (32). There are
many other ways to attach the floor plate to the
magazine shell. For example, a pin might hold the
floor plate in place; or the floor plate might fit into
slots on the magazine shell.
30 = spring. When the magazine is fully loaded,
the spring is fully compressed. When the firing
chamber in the gun is empty, the spring pushes
upward, so that the top round of ammunition in the
magazine is pushed into the firing chamber.
31 = follower. The follower sits on top of the
spring, and underneath the ammunition. It
provides a solid base for seating of the ammunition. When the magazine is loaded,
several rounds of ammunition sit in a vertical stack on top of follower. The follower is on
top of the spring, and the spring sits on the floor plate.
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Diagram B. Tube magazine.

This is a schematic for the Remington Model 14. It is a pump-action rifle, first produced
in 1912. The magazine parts are highlighted with color.
49 = magazine tube, which contains the ammunition.
44 = end cap. May also be called “magazine plug” or “removable plug.” Similar in
function to the floor plate in the detachable box magazine. Can be removed for
disassembly and cleaning of the magazine. Can be replaced by an extender, which
increases the ammunition capacity of the magazine.
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45 = end cap screw (a/k/a “magazine plug screw”). Holds the end cap onto the
magazine tube, and holds the front of the assembled magazine onto the front of the rifle
barrel.
48 = spring. As ammunition is loaded into the magazine, the spring compresses. The
spring is firmly seated on the end cap. After the shooter has fired a round by pressing
the trigger, the user pumps the fore-end (35) forward and then back. This cycles the
“action” of the pump-action gun, so that the empty shell is ejected from the firing
chamber; then a fresh shell is pushed by the spring from the magazine and into the
firing chamber.
43 = magazine follower. Same function as the follower in the box magazine. The
ammunition is stacked in a horizontal line, with one round of ammunition touching the
follower. The spring pushes the follower, which pushes the ammunition.
46 = magazine ring. Holds the middle of the magazine onto the middle of the rifle barrel.
The back of the magazine tube has threads so that the tube can be screwed into
connection with the action bar (1), which fits inside the “receiver” (9).

Case 1:13-cv-01300-MSK-MJW Document 116 Filed 12/23/13 USDC Colorado Page 58 of 58

CERTIFICATE OF SERVICE
I hereby certify that on December 23, 2013, I have served the foregoing
pleading via the CM/ECF system for the United States District Court for the
District of Colorado:
Jonathan M. Anderson

jmanderson@hollandhart.com

Douglas Abbott

dabbott@hollandhart.com

Marc F. Colin

mcolin@bcjlpc.com

Anthony J. Fabian

fabianlaw@qwestoffice.net

Matthew Grove

matt.grove@state.co.us

Kathleen Spalding

kit.spalding@state.co.us

Jonathan Fero

jon.fero@state.co.us

David Blake

david.blake@state.co.us

Daniel D. Domenico

dan.domenico@state.co.us

Stephanie Scoville

Stephanie.Scoville@state.co.us

John Lee

jtlee@state.co.us

/s/David B. Kopel
__________________________

